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STATEMENT OF THE CASE
Nature of the Case
Appellant brought what the district court considered to be two motions
for new trial requesting reconsideration of a prior motion for new trial. The
district court denied the motions, ruling that the prior motion for new trial
was on appeal, which was the correct remedy, along with ruling that the
district court had no jurisdiction over them. The day before this order issued
Appellant also brought a motion for new trial based on new evidence and a
Brady claim.1 The district court denied it for the same reasons as the earlier
motions, to wit, it was on appeal.
Appellant asserts that the district court erred in denying the motion
for new trial based on grounds that did not apply to that particular motion.
Statement of Facts and Course of Proceedings
The Idaho Court of Appeals succinctly set forth the facts and procedure
in its published opinion in the direct appeal, State v. Brackett, 160 Idaho 619
(Ct.App. 2016):
In January 2011, a minor reported to authorities that she had a
sexual relationship with forty-six-year-old Brackett. At the time
of the relationship, the minor was sixteen years old. Officers
recovered a camera containing many sexually explicit photos of
the minor, which the minor claimed were taken by Brackett and
some of which depicted her having sexual contact with Brackett.
Brackett was charged with eight counts of possession of sexually
exploitive materials, I.C. § 18-1507A, and eight counts of sexual
battery on a minor child of sixteen or seventeen, I.C. § 18-1508A.
Brackett's first trial ended in a mistrial after Brackett, during
1

Brady v. Maryland, 373 U.S. 83, 10 L. Ed. 2d 215, 83 S. Ct. 1194 (1963).
1

his opening statement, violated the district court's pretrial order.
After his second trial, Brackett was found guilty by a jury of
eight counts of possession of sexually exploitive materials and
five counts of sexual battery on a minor child of sixteen or
seventeen. . . .
Id. p. 624.
The Court of Appeals affirmed on June 14, 2016.

(R. p. 127.)

Appellant brought a motion for new trial on October 5, 2015. (R. p. 127.) The
motion for new trial was denied on April 4, 2016, and is currently on appeal
in Supreme Court Docket no. 44143. (R. p. 128.)
On April 3, 2017, Appellant filed a “Motion to Notice for Hearing
‘Amended Motion for New Trial’ filed 4-4-16 @ 9:53 AM in the Interest of
Justice and Judicial Economy for New/Withheld Evidence Pursuant to I.C.R.
34 and Truth.” (R. p. 172.) The grounds for the motion was that the judge
made a mistake and ruled the two year time limit for filing a motion for new
trial began to run on conviction rather than when judgment was final after
the direct appeal. Accordingly, Appellant requested his amended motion for
new trial be noticed for hearing. (R. p. 172.)
On April 10, 2017, Appellant filed a second Motion requesting his
Amended Motion for New Trial be noticed for hearing. (R. p. 174.) On April
11, 2017, the case was reassigned to a different district judge. (R. p. 175.)
On April 24, 2017, Appellant filed a “Motion for New Trial Pursuant to
I.C.R. 34 for New/Withheld Evidence and to Notice for Hearing Pursuant to
Due Process Rights Protected by the U.S. Constitution

2

and Brady Laws

(Affidavit Attached Exhibit ‘A’ of Josh Gabert.” (R. p. 177.) The motion
discussed what Appellant described as Brady material which was withheld.
The motion also stated Appellant would be calling two (named) witnesses
who he was not able to contact prior to trial “despite all efforts,” and their
affidavits would be provided at the hearing. (R. p. 178.)
Also on April 24, 2017, Appellant filed a “Motion Requesting an InCamera Hearing Regarding Motion for New Trial and to Notice for Hearing
in a Timely Professional Manner.” (R. p. 181.) The motion requested an in
camera hearing so the (new) judge can hear the truth of the matter. (R. p.
181.)
A day later, on April 25, 2017, the district court entered its order
denying motion for new trial and request for hearing. (R. p. 183.) The order
denied the motions filed on April 3, 2017, and April 10, 2017. (R. p. 183.) The
order went on to explain that the motion for new trial had been denied on
April 4, 2016, and was currently on appeal. Accordingly, the district court
lacked the jurisdiction to readdress the motion or entertain a renewed motion
and that the remedy is appeal, not the district court readdressing it. (R. p.
183.)
The order at issue in this appeal was entered on April 27, 2017. That
order also denied the motion for new trial and request for hearing. (R. p.
186.) The body of that order stated in full:
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On April 25, 2017, this Court entered an Order Denying Motion
for New Trial and Request for Hearing. On April 24, 2017, the
Defendant filed another Motion for New Trial and Request for
Hearing. The Court's April 25, 2017, Order did not address
these filings.
ORDER
For the reasons set forth in the Court's Order Denying Motion
for New Trial and Request for Hearing issued April 25, 2017, the
Defendant's Motion for New Trial and Request for Hearing filed
April 24, 2017, is hereby denied.
Order, April 27, 2017 (emphasis in the original.)
Appellant timely filed a notice of appeal from the April 27, 2017,
order denying his April 24, 2017, motion for new trial. (R. p. 190-191.)
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ISSUE
WHETHER THE COURT ERRED BY DENYING THE MOTION FOR NEW
TRIAL BASED ON GROUNDS WHICH ONLY APPLIED TO A DIFFERENT
MOTION FOR NEW TRIAL

5

ARGUMENT
THE COURT ERRED BY DENYING THE MOTION FOR NEW TRIAL ON
GROUNDS THAT ONLY APPLIED TO A DIFFERENT
MOTION FOR NEW TRIAL
A.

Standard of review
In State v. Ellington, 151 Idaho 53 (2011) (Ellington I), the Supreme

Court explained:
This Court reviews a denial of a motion for new trial for an
abuse of discretion. Because a motion for new trial involves
mixed questions of law and fact, "[a]n abuse of discretion will be
found if the trial court's findings of fact are not supported by
substantial evidence or if the trial court does not correctly apply
the law."
Id. p. 72 (internal citations omitted).
B.

The motion and ruling
The first basis for the motion for new trial was a Brady claim. The

motion stated that at trial, the complaining witness (N.B.) denied having
made false allegations of the same type against anyone else. (R. p. 177.) The
motion went on to state that the state failed to disclose that she had made
false allegations against Josh Gabert to the Jerome

County Sheriff’s

Department prior to her testimony. (R. p. 177.)
A handwritten statement of Josh Gabert’s

was attached to the

motion.2 (R. p. 180.) It stated that he had employed N.B. in 2012 and, due to
an accident, paychecks were not delivered on time and she was advised of

Josh Gabert states that he swears to it but the declaration format was not
used.
2
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this. (R. p. 180.) Then the next day Josh Gabert received a call from the
Jerome County Sherriff’s Department because N.B. told them he had tried to
rape her. (R. p. 180.) His boss paid her and then fired her. (R. p. 180.) The
next day the Sheriff’s Department told Josh Gabert she had retracted her
accusations. (R. p. 180.)
The second claim stated that the defense will call at the hearing two
witnesses (Randi Bailey and Summer Brackett) who Appellant was unable to
contact prior to trial “despite all efforts.” (R. p. 178.) The motion stated that
their affidavits will be provided at the hearing and that this is newly
discovered evidence. (R. p. 178.)
The third claim was that the state used minor witness N.B. without
determining on the record her ability to tell the truth and/or to understand
the entire situation and the impact of her allegations.

(R. p. 179.)

The

motion stated that there is a precedential case just released regarding the
employment of juvenile testimony requiring the examination of record. (R. p.
179.)
Again, the district court denied the above motion as follows:
For the reasons set forth in the Court's Order Denying Motion
for New Trial and Request for Hearing issued April 25, 2017, the
Defendant's Motion for New Trial and Request for Hearing filed
April 24, 2017, is hereby denied.
Order, April 27, 2017 (emphasis in the original.)
The basis of that April 25, 2017, denial was as follows:
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. . . Judge Crabtree issued a written Order Denying the
Defendant's Motion for New Trial on April 4, 2016, whereby
Judge Crabtree ruled on the merits of the Motion. The
Defendant then timely appealed from that ruling and that
appeal is currently pending. Therefore, since the Motion is
currently on appeal this Court lacks jurisdiction to readdress the
Motion or entertain a renewed Motion. Furthermore because
Defendant asserts that Judge Crabtree erroneously denied his
Motion the Defendant's remedy is to appeal from the ruling as
opposed to seeking to have this Court review the basis for Judge
Crabtree's ruling and/or entertain a renewed Motion.
Order denying Motion for new trial issued April 25, 2017.

C.

The court erred denying the motion for new trial
The district court denied the motion for new trial based on new

evidence and a Brady violation for the reason that the prior motion was on
appeal, the district court had no jurisdiction, and that the correct remedy was
appeal and not reconsideration. This obviously does not apply to the motion
of April 24, 2017.

It appears the court thought that the April 24, 2017,

motion for new trial was the same as the prior ones, when it was not.
It cannot be seriously argued that the court did not abuse its discretion
because “the trial court's findings of fact are not supported by substantial
evidence” and “the trial court does not correctly apply the law." The court
was simply wrong.
Further, the order denying the motion for new trial must be reversed
and the matter remanded because the motion did allege proper grounds for a
motion for new trial. Idaho Code § 19-2406 provides as follows in full:
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When a verdict has been rendered against the defendant the
court may, upon his application, grant a new trial in the
following cases only:
1. When the trial has been had in his absence, if the indictment
is for a felony.
2. When the jury has received any evidence out of court other
than that resulting from a view of the premises.
3. When the jury has separated without leave of the court after
retiring to deliberate upon their verdict, or been guilty of any
misconduct by which a fair and due consideration of the case has
been prevented.
4. When the verdict has been decided by lot or by any means
other than a fair expression of opinion on the part of all the
jurors.
5. When the court has misdirected the jury in a matter of law,
or has erred in the decision of any question of law arising during
the course of the trial.
6. When the verdict is contrary to law or evidence.
7. When new evidence is discovered material to the defendant,
and which he could not with reasonable diligence have
discovered and produced at the trial. When a motion for a new
trial is made upon the ground of newly-discovered evidence, the
defendant must produce at the hearing in support thereof the
affidavits of the witnesses by whom such evidence is expected to
be given, and if time is required by the defendant to procure
such affidavits the court may postpone the hearing of the motion
for such length of time as, under all the circumstances of the
case, may seem reasonable.
I.C. § 19-2406.
The first basis for new trial was a Brady claim. The Idaho Supreme
Court explained Brady claims in State v. Grube, 134 Idaho 24 (2000):
Under Brady v. Maryland, 373 U.S. 83, 10 L. Ed. 2d 215, 83 S.
Ct. 1194 (1963), the prosecution is bound to disclose to the
defense all exculpatory evidence known to the state or in its
9

possession. The duty to disclose encompasses impeachment
evidence as well as exculpatory evidence. United States v.
Bagley, 473 U.S. 667, 676, 87 L. Ed. 2d 481, 105 S. Ct. 3375
(1985).
Id. p. 2.
Appellant’s claim that the state had knowledge that the complaining
witness in this case had made similar false accusations before but failed to
disclose this to the defense is by its very nature newly discovered evidence
because it was discovered after trial. It is Brady material because it
impeaches the complaining witness and is exculpatory.
The next assertion was another newly discovered evidence claim about two
witnesses which were not called at trial because the Appellant was unable to
contact them “despite all efforts.” Appellant also followed the statutory procedure
by stating in his motion that affidavits will be provided at the hearing.
Finally, the third claim was that the state used minor witness N.B.
without determining on the record her ability to tell the truth and/or to
understand the entire situation and the impact of her allegations contrary to
a new case.

(R. p. 179.)

The new trial statute seems broad enough to

encompass this claim.
Thus, because the district court denied the instant motion for new trial
for grounds that were not applicable to it, the order denying the motion for
new trial must be reversed and this matter remanded to the district court.
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CONCLUSION
Mr. Brackett requests this Court to reverse the order denying motion
for new trial and remand this matter to the district court.
DATED this 5th day of December, 2017.
/s/Greg S. Silvey
Greg S. Silvey
Attorney for Appellant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 5th day of December, 2017, I served a true
and correct copy of the foregoing APPELLANT’S BRIEF by emailing it to the
Idaho Attorney General at ecf@ag.idaho.gov
/s/ Greg S. Silvey
Greg S. Silvey
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